The APPEAL COURT OF BRUSSELS

8th Division

No. 400
Gives judgment as follows, after consultation:

Court Roll No. 1999/AR/3372




Copy, Art. 792 Con.

Exempt from Stamp Duty

Art. 280, Reg. Code 2

Record No.: 2095





IN THE MATTER OF:





8th Division

N.V. BELGACOM SKYNET, with registered office at Avenue Jacqmain, 177, 1030 BRUSSELS, entered in the Brussels Commercial Register as No. 611.237;





13.2.2001

Appellants,







Of Counsel,  Mr CORNELIS Ludo and Mr Ido, attorneys of rue de La Bonté 5-7, 1000 BRUSSELS;

Application for suspension





v.







1. VZW IFPI BELGIUM, with registered office at Almaplein 3/5, 1200 SINT-LAMBRECHTS-WOLUWE;

2. N.V. UNIVERSAL, formerly NV POLYGRAM RECORDS, with registered office at Woluwedal 34/1, 1200 SINT-LAMBRECHTS-WOLUWE, entered in the Brussels Commercial Register as No. 316.152;







Respondents,







of Counsel, Mr MICHAUX Benoit, attorney of Avenue Louise 149/20, 1050 BRUSSELS.




***


Having regard to the judgment given on 2 November 1999 by the Presiding Judge at the Commercial Court of Brussels, sitting as if in summary proceedings, a decision of which no copy for service has been submitted.

Having regard to the application in appeal, lodged with the Clerk of the Court on 23 December 1999.

Background to the case
On 25 February 1999, VZW IFPI and NV POLYGRAM RECORDS, now known as NV UNIVERSAL following a change of name, summoned NV BELGACOM SKYNET to appear before the Presiding Judge of the Commercial Court of Brussels, sitting as if in summary proceedings.

They moved that

- a declaration be made that BELGACOM SKYNET, by knowingly storing information on its server giving rise to the unlawful electronic distribution of musical recordings from the catalogues of POLYGRAM RECORDS and of IFPI members, acted in conflict with fair commercial practices within the meaning of Article 93 WHPC (Law of 14 July 1991 relating to trade practices and consumer information and protection), whereby damage might be caused to the professional interests of IFPI and POLYGRAM RECORDS;

- BELGACOM SKYNET be ordered immediately to suspend these practices on pain of a fine of BEF 500,000 per day or part of a day during which it might act in conflict with the judgment to be given;

- in accordance with Article 99 WHPC, that it be ordered that a summary of the judgment to be given be published on the homepage of the BELGACOM SKYNET site and in five daily newspapers or journals chosen by and at the request of IFPI and POLYGRAM RECORDS, the cost of publication and any translation being reimbursed by BELGACOM SKYNET, even on simple production of a pro forma invoice;

- BELGACOM SKYNET be ordered to pay the legal costs.

By judgment given on 2 November 1999 this claim was declared wholly well founded.

BELGACOM SKYNET moves that the Appeal Court should quash this judgment and, by new judgment, declare the original claim inadmissible or at least unfounded, with legal costs payable by IFPI and UNIVERSAL.

As a subordinate claim, it moves that:

- insofar as the Appeal Court may consider that BELGACOM SKYNET should act when it is informed of the existence of links from a customer to alleged unlawful MP3s on third party sites - which certainly do not exist - the Appeal Court should hold that if it is established that IFPI has sent its request for the above links to be removed expressly by e-mail to the BELGACOM SKYNET address, such request contains an accurate identification of the said links and of the page of its customer's site on which the above links appear and an express indication of the pieces of music of producers that are members of IFPI that can be downloaded to the linked sites,

BELGACOM SKYNET be obliged to notify such customer of IFPI's request and ask him at the same time either to remove the links complained of or to submit evidence of legality indicating that the websites to which the links made by it refer do not infringe the rights adduced by IFPI and UNIVERSAL, doing so within five working days following receipt of the request, and that, if the customer fails to do so within that period or should IFPI take the view that the evidence of legality submitted is insufficient to legitimate the presence of links, BELGACOM SKYNET may and must close the hyperlink in dispute, provided that IFPI indemnifies it against any form of loss, including any claims in damages by its customers that may result from the unjustified closure of the links complained of;

-  insofar as the Appeal Court may find that a fine must be imposed (which it should not be), the suspension order described above should be made on pain of a penalty of BEF 10,000 for each case of failure to comply with the order within five working days following receipt of a request from the respondents meeting the above conditions, whereupon the respondents must prove that such failure to comply can be attributed solely to shortcomings on the part of BELGACOM SKYNET, excluding inter alia any case where new links are created by the same or another customer and only in respect of requests from IFPI made to BELGACOM SKYNET 48 hours after service of the judgment to be given.

IFPI and UNIVERSAL request that the Appeal Court confirm the earlier judgment with the following addition to the second paragraph of the order made under the judgment: "on the understanding that the penalty will be payable only on expiry of a period of 48 hours after notification by IFPI".

They similarly move that BELGACOM SKYNET be ordered to pay the legal costs.

Facts
IFPI is a professional association grouping the leading producers of sound recordings (makers of musical recordings, especially CDs) and/or their distributors in Belgium.

Its members include both the so-called "majors", such as BMG, EMI, SONY, WARNER, UNIVERSAL, etc. and the leading independent producers and Belgian distributors, such as ARCADE, PIAS, etc., the relevant market share in Belgium of such members being very substantial.

UNIVERSAL, formerly POLYGRAM RECORDS, a subsidiary of the American UNIVERSAL MUSIC GROUP, is the distributor in Belgium of the repertoire of UNIVERSAL.  This repertoire includes, inter alia, recordings by U2, Bryan Adams, ABBA, Elton John, etc.

BELGACOM SKYNET is an Internet Service Provider, hereinafter referred to as "ISP", both providing access to the Internet and "hosting" websites, in other words making its server or computer infrastructure available to customers who wish to make information available on websites on the Internet.  This server or computer infrastructure is recognised by the Internet as a computer on which sites are stored.  Many such ISPs exist, both in Belgium and abroad.

Hyperlinks may appear on the texts found on websites, namely symbols that enable the Internet user to move, by clicking on these symbols, to other parts of the same website visited or to another website.

IFPI and UNIVERSAL allege that certain of BELGACOM SKYNET's customers have added hyperlinks to their websites that refer to illegal reproductions of musical recordings in MP3 format located on other sites which are hosted by foreign ISPs and not by BELGACOM SKYNET, and that BELGACOM SKYNET has failed to respond, or to do so in good time, to complaints that IFPI has made in this connection.

MP3 is a format for electronic files in which audio data are stored in compressed form, so that they take up less memory and can therefore be downloaded more rapidly from the Internet while retaining a quality comparable with that of a CD.   This technique permits illegal reproductions to be produced very quickly and further distributed.

BELGACOM SKYNET replies that IFPI has neglected to identify the hyperlinks complained of accurately and that it has always responded quickly whenever it received a complaint by immediately passing the complaint on to its customer and ensuring that the latter removed the hyperlink.

It argues that, insofar as it can be expected to intervene, which it cannot, such an intervention can consist only in notifying its customer of IFPI's and UNIVERSAL's request and not in removing the link immediately.

Legal discussion

Admissibility of the original claim

1.  BELGACOM SKYNET argues that the respondents do not have the requisite direct personal interest in their claim.

This claim is aimed at having it established that BELGACOM SKYNET, by knowingly storing information on its server that gives rise to unlawful electronic distribution of musical recordings from the catalogues of UNIVERSAL and of IFPI members, is committing an act in conflict with fair trading practices, and at having it ordered to desist from these practices immediately, on pain of a fine.

IFPI and UNIVERSAL argue that their commercial interests as distributors of musical recordings are detrimentally affected, since the practices that they seek to have stopped enable the Belgian music consumer to reproduce and distribute pirated recordings on his PC.

They expressly state that they do not claim any (associated) rights under these proceedings with regard to BELGACOM SKYNET, nor do they plead infringement of such rights.

They also specify that they have never demanded that links to "lawful" MP3 files should be removed and that the claim is limited exclusively to musical recordings that belong to IFPI members’ repertoires.

Since the claim does not extend to stopping acts of imitation, but only to acts that they regard as contrary to fair trading practices, Art. 96 of the Law of 14 July 1991 relating to trade practices and consumer information and protection, hereinafter referred to as "WHPC", is not applicable, so that the application for discontinuance may proceed.

Article 98 § 1 WHPC stipulates that such an application for discontinuance may be made at the request of

"1.  The parties concerned.

...

3.  A trade or inter-trade association with legal personality"

and that notwithstanding the provisions of Articles 17 and 18 of the Judicial Code, the associations referred to in paragraph 3 may proceed at law to defend their legally established joint interests.

IFPI is a trade association grouping the leading producers and distributors of sound recordings and UNIVERSAL is itself a distributor and an IFPI member.  IFPI members are therefore sellers of musical recordings.

By virtue of Article 3 of its articles of association, IFPI's corporate objectives are "the protection and promotion of the cultural, commercial and moral interests of its members and more generally of all those participating in the activities of the sound recording and audio-visual industry in Belgium".

Consequently IFPI members, including UNIVERSAL, and IFPI itself as a trade association that according to its articles pursues the protection and promotion of its members' commercial interests, have a sufficient interest to lodge an application for discontinuance in the stated terms.

2.  BELGACOM SKYNET then argues that IFPI, according to its articles, can act only in the defence of its members' commercial interests in Belgium, but the sites to which the links it hosts refer are hosted by ISPs located abroad and operate there, that the infringements resulting from the maintenance of these foreign sites must be examined only under the rules of international private law, and the possible unlawful reproduction or communication would necessarily arise only abroad, and that insofar as it might be established that the commercial interests of IFPI members abroad may be damaged, they do not have the necessary collective and legally defined interests to proceed against this in Belgium. 

It cannot be denied in the present case that the musical recordings in MP3 format were available on Belgian territory, namely via links on Belgian sites hosted by a Belgian ISP, and could be copied and distributed by an Internet user in Belgium, which could result in the Belgian musical consumer being diverted from the local market.

The practices of which the respondents complain are therefore, in their view, causing damage on the Belgian market.

Moreover, the actions of BELGACOM SKYNET, which in their view conflict with fair trade practices, namely failing to remove links to illegal reproductions of musical recordings or to make them inaccessible, despite their request, took place in Belgium.

IFPI consequently has a proper interest in appearing in these proceedings.

3. Finally, BELGACOM SKYNET argues that the action against itself is not admissible, as it does not possess the necessary capacity to defend itself against the respondents' application.

Since the respondents regard it as the perpetrator of acts in conflict with fair trade practices, the action is in any case admissible.

The arguments that it brings to bear concern the merits of the case and will be discussed below.

Discussion of the merits
1.  Even if hyperlinks can be created without the knowledge of the ISP hosting the site where these links appear, and even if they are a technical means of navigating the Internet from site to site, whether directly or indirectly, they constitute information appearing on a website.

The presence of such links on a website hosted by BELGACOM SKYNET must therefore be regarded as storing information on its server.

These links are, moreover, an automatic means of referral, a kind of key which, by clicking on it, allows reproductions of musical recordings made without the rightful parties’ consent to be downloaded, copied and distributed.  The creation of links to such unlawful files, when one knows or should know that they are illegal, constitutes an unlawful act.

2. The question to be asked in the present case is whether BELGACOM SKYNET itself, having had its attention drawn, according to the respondents, to the existence of links to unlawful files on its customers' sites, is guilty of acts conflicting with fair trade practices.

There is, therefore, no need to consider whether the presence of these links per se renders it liable, nor whether or to what extent it might be jointly liable for illegal activities perpetrated by others.

The fact that the respondents would also be able to act against third parties themselves, such as those who place the illegal files on its site, its hosting ISP and the BELGACOM SKYNET customer that places the link on its site to a site with illegal content, is similarly beside the point.

3.  As to whether or not a duty of removal is vested in the ISP, resulting from prudent conduct as deemed to conform to fair trading practices in the sector, both parties refer to American and other foreign law, foreign legal precedents and jurisprudence, and the European Directive of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market.

The Appeal Court considers in this connection that the rules of prudence require that when the respondents advise BELGACOM SKYNET as ISP of the existence of hyperlinks on sites hosted by it referring to illegal musical recordings on other sites that belong to the repertoire of UNIVERSAL or of IFPI members, it should remove these links or prevent access to them, provided the following conditions are met and the procedure indicated below is followed:

-  the respondents or any one of them must first inform BELGACOM SKYNET of these links by e-mail to the address indicated by it, must identify them stating the page(s) on the BELGACOM SKYNET customer's site on which these links appear and the musical recordings forming part of the repertoire of IFPI members that can be downloaded from the linked sites, and must expressly require that these links should be removed or made inaccessible;

such notification should similarly expressly include the facts that would, prima facie, lead a reasonable ISP to assume that the files to which the links refer are illegal;

-  BELGACOM SKYNET must remove these links or make them inaccessible within three working days following receipt of notification meeting the above conditions, unless it can show proof within the same period that the musical recordings to which the links complained of refer are legal;

-  when submitting the request that links be removed or rendered inaccessible, the respondents must expressly accept that they will bear the responsibility for removing the links indicated by them or making them inaccessible and will indemnify BELGACOM SKYNET against claims that may be made by a customer on whose website hosted by it a link or links appear that are removed or made inaccessible on the respondents' initiative, should it subsequently appear that this was done unlawfully. The respondents have in fact accepted this (see page 13 of their summary pleadings filed on 15 September 2000).

In laying down this procedure and these arrangements and time limits, the Appeal Court took account of:

· the irreparable and exponentially increasing damage that may be done to producers and distributors of sound recordings unless immediate action is taken.  The making of additional requirements, the provision of additional arrangements and granting of longer time limits, as requested by BELGACOM SKYNET in its subordinate claim, would, having regard to the speed with which files can be copied and distributed, cause too much damage to the interests of these producers and distributors;

but also of what can reasonably be required of an ISP; BELGACOM SKYNET must, after all, be allowed a period of time - albeit a restricted one - in which to contact its customer, should it consider this necessary, so that the latter may if appropriate remove the link itself or show proof of legitimacy.  In any event, the respondents must bear the responsibility for closing links or making them inaccessible.

If BELGACOM SKYNET as an ISP hosts websites on which links appear that refer to unlawful reproductions of musical recordings, it cannot claim that it is merely making its infrastructure available.  If the existence of such links on websites hosted by it is brought to its attention and there can be no reasonable doubt as to the accuracy of such information, it must as quickly as possible take the necessary steps to remove these links or render them inaccessible.

This applies a fortiori if illegal reproductions of musical recordings from catalogues of IFPI members appear on sites hosted by BELGACOM SKYNET itself.

In that case, BELGACOM SKYNET must remove them or render them inaccessible, provided the same procedure of notification is adopted and the same conditions are met, which means inter alia that the notification must expressly include the facts that would prima facie lead a reasonable ISP to assume that these reproductions are illegal.

4. We must then see whether BELGACOM SKYNET has in this case infringed the rules of prudence and has acted in a way contrary to fair trade practices, whereby the commercial interests of IFPI members have been or could be damaged.

In the present case, IFPI has submitted various complaints, in the course of which BELGACOM SKYNET was requested to remove the links to sites or the sites themselves with unlawful MP3 files or to render them inaccessible:

a)
The "luc" site
On 7 November 1998, IFPI advised BELGACOM SKYNET that a large number of links to illegal sites existed on the "luc" site hosted by it, on the extension MP3 and elsewhere, and it asked BELGACOM SKYNET urgently to take the necessary steps to ensure that these pages were removed.

Following a reminder from IFPI on 12 November 1998, BELGACOM SKYNET replied that it could not find the address of the link.

After a further reminder on 17 November 1998, it asked IFPI to contact it by telephone.

On 25 November 1998, IFPI indicated that its patience was at an end and that it would initiate legal proceedings unless the page concerned was removed within 24 hours.

BELGACOM SKYNET immediately answered that it would communicate its decision by telephone the next day.

On 27 November 1998, BELGACOM SKYNET announced that the webpage was closed (it said that the customer had removed the links).

However, on 30 November 1998, IFPI informed it that the MP3 link had apparently been removed but that links still existed under the "warez" heading at the same address to various illegal sites (MP3, games) that must also be removed.

As this was not done, IFPI sent it notice of default on 14 December 1998.

On 18 December 1998, it was approached by IFPI's legal adviser, to whom it immediately replied that it would remove the link the same day, doing so in order to maintain good relations between the parties and without any acknowledgement of wrongdoing on its part.

According to BELGACOM SKYNET, the part of the site containing the reported links was closed.

On 6 May 1999, IFPI notified BELGACOM SKYNET that the "luc" site was again offering MP3s.

b)
The "somnus" and "deus" sites
On 4 September 1998, IFPI drew BELGACOM SKYNET's attention to the presence of links to illegal sites on the "somnus" site hosted by it.

On 8 December 1998, IFPI asked that such links offered on the "deus" site also hosted by BELGACOM SKYNET be removed.

On 28 December 1998, it again reported an illegal site, indicating that on this occasion the files were present on the site.

By fax dated 5 January 1999, proof of successful transmission of which has been submitted, IFPI's legal adviser stated that BELGACOM SKYNET was obliged to remove these links on the "deus" site and the "somnus" site by 5 p.m. the next day.

BELGACOM SKYNET admits that positive action was taken in response to IFPI's request only on 4 March 1999.  It says that the customers themselves closed the links from the "somnus" and "deus" sites.

c)
The "Freemusic" site
By fax of 25 February 1999, at 9.38 a.m., IFPI's legal adviser informed BELGACOM SKYNET that there were links on the "Freemusic" site hosted by it to illegal sites and asked it to confirm by 4 p.m. the same day that it would immediately remove the links.

BELGACOM SKYNET asked in a fax despatched at 2.09 p.m. on what grounds IFPI based this request for their removal.

IFPI, noting that it had received no confirmation by 4 p.m. that the link would be removed, instructed a writ to be issued; this was served the next day.

BELGACOM SKYNET had in the meantime confirmed by fax at 8.21 p.m. on 25 February 1999 that the link had been discontinued and it had acceded to IFPI's request in order to maintain good relations between the parties and without any acknowledgement of wrongdoing on its part.

d)
The "kwakhak" site

After IFPI had drawn its attention to the existence of this site (this complaint has not been communicated), BELGACOM SKYNET replied on 1 April 1999 that it had learned that this title had been created within a "newsgroup" framework, that it had nonetheless asked its customers to remove the file but, since this title appeared to be free of any rights, it asked IFPI to submit proof that this title actually formed part of its members' repertoire.


On 9 April 1999, IFPI indicated that the "kwakhak" file could still be downloaded from a Skynet site and held BELGACOM SKYNET liable for the damage caused by this site.

e)
The "MP3 Lair" site

On 27 January 2000, IFPI advised BELGACOM SKYNET that music files in MP3 format or links to sites with music files in MP3 format were being made available to the public on the above site hosted by it, without the rightful parties’ consent, and asked BELGACOM SKYNET to remove these illegal files and links immediately from its site and to confirm this to IFPI by return.


BELGACOM SKYNET replied on the same day that the complaint did not contain all the information it required in order to deal with it.


On 31 January 2000, BELGACOM SKYNET confirmed that this site had been made inaccessible.


In an e-mail of 14 February 2000 to IFPI, it stated that, since the BELGACOM SKYNET customers' sites referred to by IFPI usually contained numerous webpages and/or hyperlinks, and these webpages did not all contain MP3 files, and these hyperlinks did not all refer to sites with illegal MP3s, the link(s) concerned would have to be precisely identified.  It also stated that the alleged imitated works would have to be carefully identified, since earlier complaints by IFPI had not always proved well founded.

f)
MP3 generator

IFPI has produced no exhibits regarding a complaint that it is said to have made in this connection.

The Appeal Court holds that the exhibits produced do not show that IFPI, in making its complaints, followed the procedure or adhered to the conditions described above.

In any event, there is nothing to show that its communications expressly included the facts that would prima facie make it apparent to a reasonable ISP that the musical recordings to which the links appearing on the site hosted by BELGACOM SKYNET referred or which appeared on these sites themselves were illegal.

It follows from this that it has not been shown that BELGACOM SKYNET did not act as a normally prudent and reasonable ISP would have acted when placed in a similar situation and, consequently, that it committed an act conflicting with fair trade practices within the meaning of Article 93 WHPC.

The contested judgment must therefore be quashed and the original claim declared unfounded.

FOR THESE REASONS

THE APPEAL COURT
Giving judgment after hearing the parties;

Having regard to Article 24 of the Law of 15 June 1935 concerning the use of languages in legal matters;

Declares the appeal admissible and founded to the following extent.

Upholds the contested judgment insofar as it has declared the claim admissible and estimated the costs.

Otherwise quashes the judgment and, on reconsidering the facts,

Declares the original claim unfounded and rejects it.

Orders the respondents to bear the costs of both instances, estimated in the appeal at 17,200 francs for the respondents and 17,200 + 7,500 + 2,150 francs for the appellants.

Thus held and given in public civil session of the 8th Division of the Appeal Court of Brussels on 13.2.2001,

in the presence of

Mr BLONDEEL P.,
Acting presiding judge,

Mr RAES S.,
Judge,

Mr LYBEER B.,
Judge,

Mr DE COOMAN S.,
Assistant Clerk,
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